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TERMS AND CONDITIONS 
EQUIPMENT HIRE AGREEMENT 

1. Definitions and Interpretations 

1.1 Unless otherwise required by the context or subject 
matter: 

“Additional Charges” means any and all additional costs 
specified in the Agreement. 

“Agreement” means these terms and conditions including 
the Equipment Hire Agreement, Quote, all Schedules, and 
the execution pages. 

“Chain of Responsibility Laws” means all laws relating to 
chain of responsibility obligations including the Heavy 
Vehicle National Law and any law relating to driver fatigue, 
fatigue management, vehicle mass and dimension, vehicle 
maintenance, loading requirements (including load 
restraint), speed management, towing and coupling 
requirements, vehicle permits, transport documentation for 
goods, container weight declarations, dangerous goods 
and/or any other matters relating to the safe operation of 
vehicles. 

“Claim” includes all actions, suits, causes of action, claims, 
demands, proceedings, complaints and objections in 
respect of any debts, dues, costs, expenses, obligations, 
liabilities, interest, orders or judgements either at law or in 
equity or arising under a statue and irrespective of whether 
the matters giving rise to those claims are known to the 
parties as at the date of this Agreement.  

“Commencement Date” is the date described in the 
Equipment Hire Agreement. 

“Due Date for Payment” means, unless otherwise 
specified, thirty (30) days from end of month of the invoice 
date. 

‘Environmental Laws” means any statute, regulations or 
other laws made or issued by a regulatory body or 
government regulating or otherwise relating to the 
environment including the use or protection of the 
environment.  

“Event of Default” means an event specified in clause 10 
of this Agreement. 

“Event of Insolvency" means provisional liquidation, 
administration, receivership, compromise, arrangement, 
amalgamation, reconstruction, winding up, dissolution, 
assignment for the benefit of creditors, arrangement or 
compromise with creditors, bankruptcy or death in respect 
of a person or a company; 

“Equipment” means equipment set out in this Agreement 
and any other goods supplied by the Supplier to the Hirer 
pursuant to this Agreement. 

“Fair Wear and Tear” means normal deterioration which 
could be reasonably expected over the Period of Hire under 
normal operating conditions, where the Equipment is 
operated by a reasonably competent operator, having 
regard to the condition, age, existing wear and other specific 
characteristics of the Equipment, but excludes deterioration 
to the Equipment caused by the Hirer’s negligent and 
reckless use of the Equipment, as defined in the Australian 
Forklift and Industrial Truck Association (AFITA) Fair Wear 
and Tear Guide. 

“Fee” means the Hire Charges specified in the Equipment 
Hire Agreement. 

“Force Majeure” means any act of God, war, terrorism, 
strike, lockout, industrial action, fire, flood, storm or other 
event beyond the reasonable control of the Supplier 

“Hire” means the hire of the Equipment to the Hirer. 

“Hirer” means the party specified in the Equipment Hire 
Agreement.  

“Hirer’s Covenants” means the covenants, agreements 
and obligations contained or implied in this Agreement or 
imposed by law to be observed and performed by the Hirer. 

“Opportunity Charging” means charging of battery for the 
Equipment for incomplete charging cycles, which reduces 
battery’s run time and service life.  

“Over-Discharging” means where a Equipment’s battery 
is consistently used beyond 80% discharge. 

“Period of Hire” means the period of hire, from the 
Commencement Date to the Expiry Date, including when 
the Equipment is returned to the Supplier’s Depot in 
accordance with this Agreement. 

“Preventative Scheduled Servicing” means the Supplier’s 
maintenance support services specified in the Schedule 3.  

“Quote” means the quote issued by the Supplier in 
response to a hire request by the Hirer. 

“Rentcorp Condition Report” is the condition of the 
Equipment at the time of delivery of Equipment to the Hirer.   

“Replacement Value” means the replacement value for 
the Equipment as specified in the Equipment Hire 
Agreement. 

“Return Conditions” means those conditions set out in 
Schedule 2.  

“Site” means the site, as specified in the Equipment Hire 
Agreement, where the Hirer requires the Equipment to be 
used during the Period of Hire. 

“Supplier” means Rentcorp Hyundai Forklifts Pty Ltd as 
specified, being: 

(a) a Related Body Corporate or Related Entity or Associate 
(as defined in the Corporations Act 2001 (Cth)) of, or 
otherwise related to, the Supplier; and 

(b) the party with full proprietary right, title, and interest in 
the Equipment. 

“Supplier’s Depot” means the address of the Supplier’s 
Depot notified by the Supplier in writing from time to time. 

1.2 Unless otherwise required by the context or subject 
matter, a reference to a party includes that party’s 
executors, administrators, personal representatives, 
successors and assigns. If a party comprises 2 or more 
persons, a reference to a party includes the executors, 
administrators, personal representatives, successors 
and assigns of each of those persons. 
 

1.3 If a party comprises 2 or more persons, the covenants 
and agreements bind and must be performed by each 
of them jointly and severally and may be enforced 
against any one or any 2 or more of them. 

 
1.4 A reference to the singular includes the plural and vice 

versa. 
 

1.5 Headings are for convenience and do not affect 
interpretation.  

2. Hire 

2.1 The Supplier agrees to supply Equipment on Hire for 
the Period of Hire as requested by the Hirer on the 
terms and conditions of this Agreement. 
 

2.2 Upon receipt of a request from the Hirer for the supply 
of Equipment, the Supplier may provide to the Hirer a 
Quote. If the Hirer accepts the Quote, it must submit 
an acceptance in writing to the Supplier together with 
a signed copy of this Agreement and the Supplier shall 
thereafter supply to the Hirer the Equipment. The 
parties agree the hire of such Equipment shall be 
governed by the terms and conditions of this 
Agreement. The Supplier acknowledges and agrees it 
has carefully read this Agreement before signing it and 
that it is bound by the terms of this Agreement and 
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accepts the obligations and liability imposed on it 
under this Agreement. 

 
2.3 The Supplier’s obligation to Hire and deliver 

possession of the Equipment to the Hirer is subject to 
and conditional upon before the Commencement 
Date: 

(a) receipt by the Supplier of a certificate of currency 
for the insurance referred to in clause 6; and 

(b) receipt by the Supplier the Rentcorp Condition 
Report duly signed by the Hirer upon receipt of the 
Equipment, 

2.4 If any of the conditions precedent in clause 2.3 is not 
satisfied (unless waived by the Supplier), this 
Agreement shall terminate immediately. 

 
2.5 If the Hirer requires any variation to the Hire, the Hirer 

must submit a written request to the Supplier setting out 
the request for variation and the Supplier may at their 
absolute discretion accept the variation. The Supplier 
shall be entitled to payment of the Fee and Additional 
Charges incurred due to such variation. The Hirer must 
not make any change to the use and maintenance of 
the Equipment unless the Purchaser has complied with 
this clause 2.5.  

3.  Delivery and Return of Equipment  

3.1 On and from the Commencement Date, the Supplier will 
deliver and give possession of the Equipment to the 
Hirer at the Site. Upon delivery, the Hirer shall provide 
a written acceptance of the delivery and possession of 
the Equipment in its present condition as delivered to 
the Hirer.  
 

3.2 The Hirer acknowledges that the Supplier has not given 
any warranty or representation as to the date of actual 
delivery of the Equipment and agrees that the Hirer’s 
obligations to pay the Hire Fee as prescribed in this 
Agreement shall commence being payable upon 
delivery to the Hirer,  

 
3.3 Unless otherwise specified in the Agreement, 

transportation costs to and from the Site and the 
Supplier’s Depot, including the supply of additional 
labour, equipment, materials and transportation 
expenses (including road permits and traffic control) 
and other requirements, including transport insurance 
costs are at the cost of the Hirer. 

 
3.4 Subject to Schedule 1, the Hirer must notify the Supplier 

and arrange a time for collection of the Equipment from 
the Site within the 48 hours prior to the Expiry Date. If 
the Hirer fails to comply with this clause 3.4 and the 
Equipment return is not arranged with the Supplier by 
Expiry Date, the Supplier has the right to enter (using 
such force as is necessary in the circumstances) onto 
any premises in which it reasonably suspects the 
Equipment to be located and to retake possession of 
that Equipment. The Hirer indemnifies the Supplier, its 
employees, agents and contractors against any Claim 
or legal proceedings by any person arising in any way 
out of the repossession or attempted re-possession of 
the Equipment pursuant to this clause 3.4. This 
obligation survives the termination of this Agreement.  

 
3.5 Upon return of the Equipment, the Supplier will inspect 

and test the Equipment for compliance with the Return 
Conditions set out in Schedule 2. Any costs and 
expenses required for the Equipment to comply with the 
Return Conditions or to repair or replace any damage 
to or missing parts from the Equipment will be payable 
as a debt immediately due by the Hirer as assessed by 
the Supplier. This obligation survives the termination of 
this Agreement.  

 

4. Payment of Fees and Additional Charges 

4.1 The Hirer shall pay the Supplier the Fee and any 
Additional Charges (if any) strictly in accordance with 
the manner specified in the Agreement, and in 
accordance with any invoice provided by the Supplier, 
without any right of set-off or deduction on the Due 
Date for Payment. 
  

4.2 If the Hirer fails to pay an invoice in full by the Due Date 
for Payment, the Supplier may charge, in addition to 
any other costs recoverable under this Agreement: 

 
(a) interest at the rate of 2.5% per calendar month on 

any money due to be paid under this Agreement 
which remains unpaid calculated from the Due 
Date for Payment to the date of actual payment; 
and 
 

(b) any costs and expenses (including legal costs) 
incurred by the Supplier in recovering any unpaid 
amounts under this Agreement.  
 

4.3 The Hirer shall pay any sales, rental or other taxes, 
stamp duty, import duties, bonds or any other charges 
which may be levied upon this Agreement and/or the 
use or delivery of the Equipment. 

 
4.4 If goods and services tax (“GST”) is payable under or 

in connection with this Agreement, then the Supplier 
may recover from the Hirer an amount on account of 
GST, such amount to be in addition to the Fee and will 
be calculated by multiplying the rate payable by the 
Hirer by the prevailing GST rate.  

 
4.5 Any disputes relating to an invoice provided by the 

Supplier must be notified to the Supplier in writing 
within 14 days of the date of the invoice, otherwise the 
Hirer is barred from making any Claim against the 
Supplier. This obligation survives the termination of 
this Agreement. 

 
4.6 For a hire which exceeds Hire Period of 12 months, the 

Supplier may adjust and increase its rates applicable 
to the Hire Fee and other Additional Charges based on 
increase in the Consumer Price Index (CPI) after 12 
months from the Commencement Date. If the Hirer is 
not agreeable to accept the increase in Hire Fee and 
Additional Charges, the Hirer must notify the Supplier 
in writing within 14 days from the date of the Supplier’s 
notice of Fee increase and the parties must negotiate 
in good faith as to the adjusted Fee increase. If the 
parties cannot come to an agreement within 30 days 
from the date of the Supplier’s notice of Fee increase, 
then this Agreement shall be deemed to have been 
terminated in accordance with clause 10.3 and the 
Hirer must make arrangements to return the 
Equipment to the Supplier’s Depot in accordance with 
clause 3.4. The Supplier is not liable for any claim for 
credit or refund if the Hirer fails to notify the Supplier of 
off-hire after receipt of the Supplier’s notice of change 
in rates and applicable charges.  

 

5. Hirer’s Covenants and warranties  

Good Repair and Maintenance  

5.1 The Hirer warrants that it will, at its own cost and 
expense, keep the Equipment in good working order 
and must first consult with the Supplier for any repairs 
required (except for Fair Wear and Tear and 
Preventative Scheduled Servicing where applicable), 
including: 
 
(a) carrying out daily safety check in accordance with 

OH&S Forklift Safety Checklist (including but not 
limited to visual safety checks). 
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(b) ignition/engine off checks and operational checks; 

 
(c) maintaining (where applicable) water, oil and fluid 

levels, tyre pressures, tyre wear, and audible 
alarms.  
 

(d) maintaining fuel levels including LPG supply;  
 

Battery use and maintenance 

The Hirer is responsible for the correct use and 
maintenance of the battery for the Equipment (where 
applicable). This includes but not limited to: 

(e) charging the battery when appropriate, 
maintaining electrolyte levels weekly, maintaining 
the battery’s physical condition so that the battery 
is kept clean and free of dust and contaminants. 
 

(f) Maintain electrolyte levels of the Equipment’s 
battery by replenishing the battery after the 
charging cycle is completed. 

 

(g) Damage to batteries due to Opportunity Charging, 
incorrect battery care and Over-Discharging,  
 

and all damages arising from breach of these 
warranties will be payable by the Hirer. 

 
5.2 Any electrical Equipment provided by the Supplier will 

be tested and tagged prior to the Hire. If, during the Hire 
Period, the Equipment requires re-testing and re-
tagging, it is the Hirer’s responsibility to do so at their 
own cost and in accordance with the manufacturers and 
the Supplier’s instructions, applicable to Australian 
Standards and regulatory requirements. If the Hirer is 
unable to do so, the Supplier may re-test and re-tag at 
the Hirers cost. The Hirer is liable for any damage 
caused to the Equipment resulting from any re-testing 
and/or re-tagging carried out by the Hirer under this 
clause. 
 

5.3 The Hirer acknowledges and agrees the obligation to 
pay the Hire Fee and any other amount under this 
Agreement shall continue notwithstanding the 
occurrence of any defect or breakdown in the 
Equipment for any reason whatsoever.  
 

5.4 Unless otherwise agreed in writing by the parties: 
 

(a) the Hirer instructs and authorises the Supplier to 
conduct all major inspections and repairs (as 
determined by the Supplier) from time to time. 
 

(b) daily maintenance to the Equipment will be 
performed by the Hirer at its cost according to the 
Supplier’s standard operating manuals and 
procedure for the Equipment;  
 

(c) only the Supplier approved spare-parts and 
consumables will be used on the Equipment; 
 

(d) the Hirer must not change the appearance of the 
Equipment or remove or alter any numbering or 
lettering on the Equipment.  
 

5.5 The Hirer warrants that the Equipment will not be 
subject to careless or reckless rough usage.  
 

5.6 The Hirer warrants to the Supplier that the Hirer is 
aware of and familiar with the Equipment service 
maintenance an operating procedures and standards 
immediately prior to the Commencement Date.  

 

Operation  

5.7 The Hirer warrants it will only operate the Equipment in 
accordance with the manufacturer’s operating 
procedures and performance standards and only by 
competent and (where appropriate) properly qualified, 
trained and licensed personnel. 
 

5.8 The Hirer warrants that any persons operating the 
Equipment must be:  

 
(a) suitably trained on its safe and proper use; 

 
(b) are appropriately qualified and where necessary 

hold a current licence and/or licence to perform 
high risk work (as required by law and regulations) 
to operate the equipment; 

 

(c) wear suitable clothing and protective equipment 
(PPE) when operating the Equipment; and 

 

(d) are not under the influence of drugs or alcohol and 
do not carry illegal, prohibited or dangerous 
substances or goods while in, on or around the 
Equipment. 

 

No Alteration  

5.9 The Hirer warrants it will not make any alteration or 
addition to the Equipment and if anything is attached, 
integrated, affixed or added to the Equipment it shall 
become part of the Equipment and the property of the 
Supplier and subject to the terms and conditions of this 
Agreement unless agreed in writing to the contrary.  

 

Personal control and risk  

5.10 The Hirer warrants it will keep the Equipment in 
the personal control and possession of the Hirer and not 
attempt or purport to transfer or share possession, sell, 
dispose of, destroy or encumber the Equipment in any 
way. 
 

5.11 The Hirer acknowledges and agrees that the 
Equipment is supplied to and used by the Hirer at the 
Hirer’s sole risk. The Hirer: 

 
(a) assumes all risks and liabilities for and in respect 

of the Equipment and for injuries to or death of 
persons and damage to the property and any 
Claim arising from the possession, use, 
maintenance, repair or repossession of the 
Equipment;  
 

(b) assumes full responsibility, including without 
limitation civil, criminal and financial liability, for all 
acts undertaken by persons in control of the 
Equipment, including all offences in relation to the 
conduct and control of the Equipment; and 
 

(c) indemnifies and holds the Supplier harmless from 
any Claim incurred as a result of or in connection 
with the possession, use, maintenance, repair or 
repossession of the Equipment. 
 

5.12 The Hirer warrants it will use the Equipment only 
at the Site and no other location unless the Supplier 
agrees otherwise in writing prior to any such change of 
location.  
 

5.13 The Hirer warrants it will notify the Supplier of any 
changes relating to the Site, intended use or change in 
account details immediately on becoming aware of such 
changes and will not effect the proposed changes 
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without the Supplier’s prior written consent to such 
changes.  

 

6. Insurances 

6.1 The Hirer must, at its own expense, effect and maintain 
any such insurance during the Period of Hire with an 
insurer satisfactory to the Supplier, including: 
 
(a) Plant and Machinery Insurance for the 

Replacement Value and the policy of insurance 
shall jointly insure the respective interests of the 
Supplier and the Hirer with a waiver of 
subrogation against the Supplier;  
 

(b) Workers Compensation Insurance for all 
employees of the Hirer operating or maintaining 
the Equipment; and  
 

(c) Public Lability Insurance to the value of 
$20,000,000.  

 

and any other such insurance in support of the 
indemnities contained in this Agreement, and must in 
respect of any such policy of insurance, deliver to the 
Supplier a copy of the policy and promptly when 
requested and pay all premiums payable in respect of 
the policy. 

 
6.2 If the Hirer fails to obtain insurance for the Equipment in 

accordance with this clause 6, the Supplier reserves the 
right to obtain and keep the relevant insurances and the 
cost of doing so will be a debt due and immediately 
payable by the Hirer.  

 
6.3 The Hirer must not do or permit or suffer to be done 

anything which might prejudice any insurance policy 
required by clause 6.1 or any claim thereunder by the 
Supplier.  

 

7. Retention of title   

7.1 Throughout the Period of Hire, the Supplier retains full 
title to the Equipment notwithstanding: 
 
(a) the delivery of the Equipment to the Hirer; 
(b) the possession and use of the Equipment by the 

Hirer; and 
(c) any temporary attachment of the Equipment to any 

land or building to facilitate use of the Equipment, 

and the rights of the Hirer in respect of the Equipment 
are as a mere bailee only with the right to possess and 
use the Equipment in accordance with and under this 
Agreement.  

7.2 The Hirer acknowledges and agrees that title to the 
Equipment supplied by the Supplier does not pass to 
the Hirer unless this Agreement expressly specifies that 
the conditions of Schedule 1 applies (Hire to Purchase) 
and subject to the Hirer’s strict compliance with 
Schedule 1 of this Agreement.  
 

7.3 The Hirer acknowledges the Supplier (as the Secured 
Party) has a security interest in the Equipment and, to 
protect that security interest, the Secured Party may 
choose to register their security interest in accordance 
with the Personal Properties Securities Act 2009 
(“PPSA”) and the Hirer agrees to do all things the 
Secured Party consider necessary to: 

 
(a) enable the Secured Party to apply for registration, 

complete any financing statement or give any 

notification, in connection with the security 
interest; and/or 
 

(b) ensure that the security interest is enforceable, 
perfected and otherwise effective;  

 

7.4 The Secured Party need not give any notice under the 
PPSA (including giving notice of a verification 
statement) unless the notice is required by the PPSA to 
be given.  
 

7.5 The Hirer agrees to sign or do all things necessary to 
perfect the Secured Party’ rights vis à vis the security 
interest granted pursuant to this Agreement and 
appoints the Supplier as its attorney to sign any 
document or do anything that may reasonably be 
required to enforce the Secured Party’ rights in the 
Event of Default by the Hirer.  

 
7.6 The provisions of clause 7 will survive termination of this 

Agreement. 

 

8. Access to Equipment 

8.1 The Hirer must promptly (no later than with 48 hours 
from the incident) notify the Supplier of any damages or 
breakdown of the Equipment. Subject to clause 8.1 and 
8.2, the Hirer shall provide access to the Supplier to 
inspect the Equipment.  
 

8.2 The Supplier must be allowed access to the Equipment 
during the business hours (between 9am – 5pm) and 
may repair, maintain, examine and/or test the same at 
the discretion of the Supplier following notice to the 
Hirer. The Hirer shall obtain any relevant permission for 
the Supplier’s personnel to access the Equipment if 
access to the Site is not controlled by the Hirer.  
 

8.3 If the Hirer fails to provide access to the Supplier under 
clause 8.1 during the time indicated by the Supplier, the 
Supplier shall be able to charge the Hirer additional 
costs incurred to attend the Site at an alternative time 
and Hirer shall be responsible for any additional 
damages, wear and tear caused to the Equipment due 
to their failure to provide the required access.  

 

9. Indemnity and Liability 

9.1 To the extent permitted by law, the Supplier’s liability 
under this Agreement is limited to the Fee payable 
under this Agreement.  
 

9.2 To the extent permitted by law, neither party is liable 
under this Agreement to any other party for any 
incidental, exemplary, or consequential damages 
(Exclusion of Consequential Loss).  
 

9.3 Clause 9.1 does not apply to or limit or exclude in any 
way, any liability of the Hirer: 

 
(a) To the extent that payments are received pursuant 

to insurance policies or would have been received, 
but for: 
 
(i) the inclusion of a liability in this Agreement or 

Exclusion of the Consequential Loss; or 
 

(ii) an act or omission of the Hirer or a breach of 
this Agreement by the Hirer, including a 
failure to fulfil its insurance obligations under 
this Agreement or the insurance policies or 
due to the insolvency of the insurer, in which 
cases the Hirer’s liability in respect of each 
such event will be limited to the payments 
received from the relevant insurer(s) or which 
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ought to have been received from the 
relevant insurers; or 
 

(b) arising out of, or in any way in connection with: 
 

(i) the inclusion of a liability in this Agreement or 
Exclusion of the Consequential Loss; or 
 

(ii) fraud, wilful misconduct, including wilful 
default, reckless damage and criminal 
conduct of the Hirer (or of those for whom the 
Hirer is responsible under this Agreement); 
 

(iii) for liability that cannot be limited by law or is 
a statutory fine arising out of a breach of 
statutory duty; or 

 
(iv) personal injury, property damage or death.  

 
9.4 The provisions of this clause 9 shall survive termination 

of this Agreement with respect to events accruing on or 
prior to termination.  
 

9.5 In addition to and notwithstanding any insurances that 
the Hirer is compelled to maintain under this 
Agreement, the Hirer will indemnify the Supplier against 
any loss, theft, destruction, compulsory acquisition 
(including lawful confiscation) of or damage to the 
Equipment during the Period of Hire (Loss or Damage) 
and no such Loss or Damage shall relieve the Hirer of 
the obligation for   payment of Hire Fee or of any other 
obligation under this Agreement.  

 
9.6 The Hirer shall immediately notify the Supplier of such 

Loss or Damage and the Supplier may, at its absolute 
discretion, terminate this Agreement and seek to 
recover damages against the Hirer. 

 
10 Default and Termination 

 
10.1 Each of the following events is an Event of Default:  

 
(a) If the Hirer fails to pay the Hire Fee or other 

moneys payable under this Agreement on the Due 
Date for Payment and such failure continues for 
more than 30 days;  
 

(b) If the Hirer fails to perform or observe any of the 
obligations or provisions of this Agreement on the 
part of the Hirer to be performed or observed 
(other than a payment obligation) and if capable of 
remedy, such default continues for more than 14 
days (or such longer period as the Supplier in its 
absolute discretion permits) after notice from the 
Supplier requiring the Hirer to remedy the same; 
 

(c) If the Supplier fails to perform or observe any of 
the obligations or provisions of this Agreement on 
the part of the Supplier to be performed or 
observed and if capable of remedy, such default 
continues for more than 14 days after notice from 
the Hirer requiring the Supplier to remedy the 
same; 
 

 
(d) If the Supplier exercises its discretion to terminate 

this Agreement under clause 9.5; 
 

(e) If the Hirer suffers an Event of Insolvency; or 
 

(f) If without the Supplier’s prior written consent the 
effective control of the Hirer is altered to any 
material extent from that subsisting at the date of 
this Agreement.   
 

10.2 If an Event of Default occurs the Supplier at its 
absolute discretion may exercise the right to 
repossess the Equipment by notice in writing to the 
Hirer and: 

 
(a) retain this Agreement on foot and enforce 

performance by the Hirer of the applicable terms 
and provisions of this Agreement and recover 
damages for the breach concerned; or 
 

(b) terminate this Agreement  by notice in writing to 
the Hirer (Termination Notice).  

 

10.3 The Hirer may terminate this Agreement for the 
Supplier’s breach under clause 10.1(c).  
 

10.4 The Supplier may terminate this Agreement for any 
reason by giving 7 days written notice to the Hirer.  

 
10.5 Upon service of a Termination Notice under clause 

10.2 or 10.3:  
 
(a) all rights of the Hirer to use the Equipment or its 

option to purchase the Equipment (where 
applicable) terminate and the Hirer must 
immediately return the Equipment in accordance 
with this Agreement; and 
 

(b) on termination of this Agreement, the Hirer shall 
pay to the Supplier (without prejudice to any other 
rights or remedies the Supplier has or may have 
in those circumstances) as a debt immediately 
due and payable as follows:  
 
(i) any unpaid Fee due and owing at the date of 

termination; 
 

(ii) any Fee payable or would have been payable 
and outstanding for the Hire Period under the 
Agreement but for the termination; 
 

(iii) the Supplier’s costs and expenses incurred in 
(including any attempts in) repossessing and 
storing, insuring and registering the 
Equipment and in entering on and removing 
the Equipment from land or premises on 
which the Equipment was situated, and make 
good any injury or damage caused to the land 
or premises; 

 
(iv) the Supplier’s costs and expenses of repairs 

reasonably necessary to bring the Equipment 
to a reasonable condition; 

 
(v) if the Supplier is unable to retake possession 

of the Equipment from the Hirer, an amount 
equivalent to the Replacement Value for the 
Equipment; and 

 
(vi) any late payment interest calculated in 

accordance with this Agreement;  

 

10.6 Upon service of a Termination Notice under clause 
10.4, subclause 10.5 (a) and (b) (i), (iii), (iv) (v) and (vi) 
shall apply.  
 

10.7 The Hirer acknowledges and agrees that the amount 
calculated in accordance with clause 10.5  is a genuine 
and reasonable estimate of the loss and damage likely 
to be suffered by the Supplier where this Agreement is 
terminated due to an Event of Default by the Hirer.  

 

11 No Assignment   
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11.1 The Hirer cannot assign, transfer, encumber or declare 

any trust in or over the Equipment or the Hirer’s interest 
in this Agreement tor the Equipment (if any).  

 

12. Warranties   

 
12.1 The Supplier has not made or given, and nothing 

contained in this agreement shall be construed as, a 
warranty or representation of any kind by or on behalf 
of the Supplier to the Hirer in relation to: 
 
(a) the Equipment, its condition or quality or as to its 

suitability or fitness for any ordinary or any special 
use or purpose except as expressly set out in this 
Agreement and the Hirer further agrees that all 
conditions and warranties that would otherwise be 
implied by law are hereby excluded to the fullest 
extent permitted by law.  
 

12.2 The Supplier warrants that: 
 
(a) the Equipment complies with the description set 

out in the Agreement and all applicable Australia 
Standards;  
 

(b) it has no knowledge of any existing latent or patent 
defects or deficiencies in Equipment or any repairs 
that are required to the Equipment, except as 
expressly disclosed in writing to the Hirer prior to 
entry into this Agreement; 
 

(c) it will, within a reasonable time, repair the 
Equipment, replace the Equipment or supply 
equivalent Equipment to the Hirer at its costs if the 
condition of the Equipment is contrary to clause 
12.2(b); 
 

(d) it owns and has good title to the Equipment and 
the Equipment is free from any charges, liens or 
other encumbrances, except the Supplier’s 
security interest (if applicable) under clause 7 or 
as expressly disclosed in writing to the Hirer prior 
to entry into this Agreement; and 
 

(e) subject to the Hirer complying with its obligations 
under this Agreement, the Hirer will have free and 
uninterrupted use of the Equipment during the 
Period of Hire.    
 

12.3 The Hirer agrees and acknowledges: 
 
(a) that it has conducted its own enquiries and relies 

on its own skill and judgment regarding the fitness 
for purpose, adequacy, safety, suitability, condition 
and conformity with description and applicable 
regulations of the Equipment and the Hirer’s 
decision to enter into this Agreement; and 
 

(b) that the Supplier has not made or given the Hirer 
any representation, warranty or term regarding the 
matter set out in this clause 12.3(a) and all terms 
implied by law as to those matter are hereby 
excluded and, to the extent that such terms cannot 
by law be excluded, the Supplier’s liability for 
breach of such term is limited, at the Supplier’s 
election, to: 
 

(i) repairing the Equipment; 
 

(ii) replacing the Equipment; or 
 

(iii) supplying comparable Equipment.  

13. Privacy  

 
13.1 The Supplier may need to collect personal information 

about the Hirer for the purpose of supplying the 
Equipment to the Hirer. The Hirer acknowledges and 
agrees to the Supplier’s collection and use of the Hirer’s 
personal information for the purpose of supplying the 
Equipment to the Hirer and for all related purposes 
arising out of this Agreement.  
 

13.2 The Hirer consents to the Supplier disclosing the Hirer’s 
personal information to any credit provider or credit 
reporting agency for the purposes of obtaining 
information about the Hirer’s credit worthiness; 

 

13.3 The Supplier’s privacy policy is available upon request 
by the Hirer.   

 

14. Dispute Resolution   

 

14.1 Where any dispute arises under this Agreement, a party 
may give notice to the other party setting out the 
material particulars of the dispute in writing and may be 
delivered by email, post or in person to the address for 
the party specified in the Agreement (the Dispute 
Notice). 
 

14.2 For the purpose of this clause 14, a notice sent by: 
 

(a) post will be deemed given on the day it is posted 
and received 5 business days after posting.  
 

(b) email will be deemed received at the time and on 
the date that it is sent, unless the sender receives 
notification that the delivery of the email was 
unsuccessful, in which case the email will not be 
deemed to have been received.   

 

14.3 Within 10 Business Days of the Dispute Notice (or any 
other period agreed in writing between the parties), the 
parties (or their nominees) must meet to attempt to 
resolve the dispute in good faith. 
 

14.4 If the dispute is not resolved within 20 Business Days of 
the Dispute Notice, either party may commence legal 
proceedings.  

 
14.5 This clause 14 must be complied first before a party 

attempts to take any action, bring any proceedings or 
seek any relief or remedy in a court, except to seek 
urgent injunctive or declaratory relief. 

 

15. General    

 

15.1 This Agreement shall be governed by and construed 
with the laws in force in New South Wales and the 
parties submit to the exclusive jurisdiction of the courts 
of New South Wales.  
 

15.2 If any part of this Agreement is, or becomes void or 
unenforceable, that part is or will be, severed from this 
Agreement to the intent that all parts that are not, or do 
not become, void or unenforceable remain in full force 
and effect and are unaffected by that severance. 

 
15.3 Failure to exercise or delay in exercising any right, 

power or privilege in this Agreement by a party does not 
operate as a waiver of that right, power or privilege. A 
single or partial exercise of any right, power or privilege 
does not preclude any other or further exercise of that 
right, power or privilege, or the exercise of any other 
right, power or privilege. 
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15.4 This Agreement is binding on each party who executes 

it notwithstanding the failure of any other person named 
as a party to execute it, and the avoidance or 
unenforceability of any part of this Agreement. 

 
15.5 Each party must execute and do all acts and things 

necessary or desirable to implement and give full effect 
to the provisions and purpose of this Agreement. 

 
15.6 This Agreement constitutes the entire agreement 

between the parties and contains all the 
representations, warranties, covenants and 
agreements of the parties in relation to the subject 
matter of this Agreement. This document takes 
precedence over any terms or conditions included in the 
Hirer’s standard purchase order document. 

 
15.7 The Hirer shall not disclose and shall keep the terms of 

this Agreement confidential unless first obtaining written 
consent of the Supplier to disclose to or discuss with 
any third party. 

 
15.8 The covenants, agreements and obligations contained 

in this Agreement will not merge or terminate upon the 
termination of this Agreement and to the extent that they 
have not been fulfilled or satisfied or are continuing 
obligations they will remain in force and effect. 

 
15.9 The Supplier will not be liable for any loss incurred as a 

result of delay or failure to observe any of the terms of 

this Agreement due to an event of Force Majeure. The 
Supplier’s obligations under this Agreement will be 
suspended and will resume as soon as the cause of the 
Force Majeure has ceased to have effect.  

 
15.10 The Hirer agrees that the Supplier may amend the 

terms of this Agreement from time to time, with notice 
to the Hirer. If the Supplier makes a change to the terms 
of this Agreement, then that change will take effect from 
the date on which the Supplier notifies the Hirer of such 
change. The Hirer will be taken to have accepted such 
change unless the Hirer notifies the Supplier in writing 
pursuant to clause 14.  

 
15.11 The Hirer and its subcontractors (where applicable) 

must comply with all Chain of Responsibility Laws and 
must ensure that any activity relating to the Equipment 
(including scheduling, load restraint, transport) is 
undertaken in accordance with the Chain of 
Responsibility Laws. The Hirer agrees to provide its 
records relating to compliance with the Chain of 
Responsibility Laws upon request by the Supplier from 
time to time.  

 
15.12 The Hirer will comply with all Environmental Laws and 

immediately rectify any breach of an Environmental Law 
caused by the Hirer’s use of the Equipment. 
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SCHEDULE 1 – RENT TO BUY CONDITIONS 

 

The Supplier grants the Hirer an option to purchase the Equipment from the Supplier on and subject to 
the following terms: 

 
1. the Hirer must give the Supplier written notice that it wishes to purchaser the Equipment at least 

X months prior to the Expiry Date, and once exercised is irrevocable by the Hirer; 
 
2. the Hirer must pay the Supplier the Purchase Price noted in the Equipment Hire Agreement (in 

addition to any tax and/or duty payable by the Hirer) for the Equipment, in cleared and 
immediately available funds, at the same time as providing the written notice under clause 1 
above; 

 
3. on the day immediately following the Expiry Date, title, together with all rights attaching to the 

Equipment shall pass from the Supplier to the Hirer clear of all encumbrances; 
 
4. the Hirer must take delivery of the Equipment at its Site, unless a different location for acceptance 

was requested in the notice required under clause 1 above; and 
 
5. the Hirer accepts and agrees that the Equipment is sold “as is where is” free and clear of all 

warranties and the Supplier gives no further warranty whatsoever relating to the Equipment, its 
condition or quality or as to its suitability or fitness for any ordinary or any special use or purpose 
to the fullest extent permitted by law and any warranties and terms that would otherwise be 
implied by law are hereby excluded, 

 
provided that at all times up to and including the Expiry Date, the Hirer has performed and complied 
with all its obligations under and in accordance with this Agreement, such that if the Hirer is in default 
the Supplier has no obligation to sell the Equipment to the Hirer and will have no liability to the Hirer if 
the Supplier chooses not to sell the Equipment. In such case the Supplier may deduct any moneys 
due and payable to the Supplier by the Hirer from the Purchase Price and return any balance 
Purchase Price already paid by the Hirer.  

 

If the Hirer is in breach of this Agreement or otherwise fails to comply with the requirements of this 
Schedule 1, the Hirer will have no Claim in relation to any and all Hire Fees paid by the Hirer to the 
Supplier in respect of the Hire under this Agreement.   
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SCHEDULE 2 – RETURN CONDITIONS FOR EQUIPMENT  

 

Upon return of the Equipment to the Supplier’s Depot, Rentcorp will assess the condition of the 
Equipment and assess any Fair Wear and Tear in accordance with the Australian Forklift and Industrial 
Truck Association (AFITA) Fair Wear and Tear Guide (a copy is available upon request).  

 

The Return Conditions are subject to the following:   

 
Physical Condition and Appearance 
 

1. Generally the Equipment must have good overall appearance and must function properly for 
the purpose for which it was intended. The machine serial number plate must be in place and 
legible. 
 

2. There will be no obvious damage and all accident, abuse and vandal damage shall have been 
repaired and/or otherwise corrected in accordance with the manufacturer’s recommendations 
and good engineering practice. 

 
3. All machine controls, including the controls or ancillary equipment shall operate correctly and 

the Equipment must be capable of consistent operation through the full range of its functions in 
accordance with eh manufacturer’s specifications having regard to the Equipment’s age, total 
hours of use and fair wear and tear. 
 

4. All windows, windscreens, lenses, gauges or glass that are broken, missing or defaced must 
be replaced. Monitoring, warning, alarm and data recording system shall be complete and 
operational. 

 

5. All service, working and travel lights shall be complete and in full operating order. All electrical 
wiring, batteries, switches fuses and circuit breakers shall be complete and operational. 

 

6. The interior fittings and accoutrements of the cabin must be free from damage and abuse with 
all seating, linings, moldings and dashboard accessories, equipment and services being 
complete and functioning properly. This includes lighting, heater, demister, air conditioner, cabin 
pressuriser, windscreen washers and windscreen wipers. 

 

7. All decals, labels, and sign writing showing any name or identification marks other than those 
applied by the manufacturer or required under Australian regulations shall have been removed 
and remedial work required as a result of the removal of such decals, labels or sign writing shall 
be carried out to the body or structure of the Equipment prior to the return of the Equipment and 
to a standard appropriate for resale purposes.  

 

8. Upon return the Equipment must comply with the Workcover and/or relevant safety/industrial 
regulations pertaining to this type of equipment including those governing noise emission levels. 
The Equipment must be capable of being immediately operated by a third party, without further 
major repair, replacement, alterations or improvements.  

 

Mechanical Condition 
 

1. The engine must operate according to the specification of the manufacturer with no oil or coolant 
leaks or excessive smoke. There shall be no ingress of coolant to the lubricant or hydraulic 
system. The mountings of the engine, engine accessories, engine controls and radiator shall 
be secure with no broken or missing fittings, fasteners or connections. 
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2. All major components, including but not limited to engines, transmissions, hydraulics, brakes, 
pumps, suspensions and radiators, shall have a minimum of 80% life remaining since last 
replacement or overhaul to manufacturer’s service exchange component standard. Any 
variation from this requirement shall have been agreed in writing between the parties prior to 
hire commencement.  

 
3. The radiator and cooling system in general must not be clogged with dust, mud or any other 

blocking substances and will be free from leaks, punctures or holes and be capable of sustaining 
the Equipment within the normal operating temperature range as specified by the manufacturer 
and must be filled with the correct coolant solution in compliance with the manufacturer’s 
recommendations.  

 

4. All major structural components (i.e. panels, service doors, fuel tanks, frame) will have no live 
cracks. Such welds or repairs as they may have been performed will be in accordance with 
good engineering practice and the manufacturer’s recommendations. 

 

5. The Equipment will have only been used in an application for which it has been designed.  


